
 

Recruitment and selection 

Legal Considerations 
 
 

Trade union membership 
Employees have a statutory right not to be refused employment due to trade union membership (or 
non-membership). 
 
Also, it is unlawful to refuse employment to someone because they are on a blacklist (e.g. of trade 
union activists). 
 
 

Right to work 
Right to work checks must be undertaken before someone starts work. The right to work is 
automatic for UK citizens, and until the UK’s final exit from the EU, those from the European 
Economic Area. However, checks must still be carried out. Only documents from a specified list are 
acceptable as proof of right to work (Immigration, Asylum and Nationality Act 2006). Job offers can 
be made conditionally subject to such checks. 
 
Currently, for anyone from outside of the EEA, there is a points-based system, and applicants must 
have an employer sponsor; and meet the language and salary requirements. Priority is given to 
those skilled in a “shortage occupation”.  
 
 

Health  
Pre-employment health questions, including about sickness records and any disabilities, are 
unlawful. However, questions about disability may be asked before an interview in order to make 
reasonable adjustments. It is also permissible to ask an applicant if they can carry out a function 
intrinsic to the role once reasonable adjustments have been made.  
 
Effectively then, health checks or questions, (except in the limited circumstances above) are not 
permissible before a job offer, on either a conditional or unconditional basis. Once an offer has been 
made, health questions can be asked. However, an employer who uses this to subsequently 
withdraw a job offer because a disability is revealed, will run the risk of a claim for unlawful 
discrimination. 
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Criminal convictions 
Under the Rehabilitation of Offenders Act 1974, certain convictions can become spent after a set 
period of time. In such cases it is automatically unfair to dismiss, prejudice or exclude someone 
because of a spent conviction. Those with spent convictions need not declare them when applying 
for a job, even if asked about them, unless they work in certain specified (by law) areas of work 
(including nursing, teaching, and working with young, old and vulnerable people) – see below. 
 
 

Safeguarding 
People who work with children and vulnerable adults including nurses, teachers, care workers and 
certain other occupations, are required to undergo criminal record checks. This is to ensure that 
those people who are unsuitable to work with children and vulnerable adults are prevented from 
doing so. Only occupations listed as regulated work are subject to compulsory checks. 
Unfortunately, whether deliberately or through ignorance, many employers subject prospective 
employees to unnecessary and unlawful checks. In England and Wales the scheme is run by the 
Disclosure and Barring Service  while in Scotland it is known as the PVG scheme (Protecting 
Vulnerable Groups). 
 
 

Pensions 
It is unlawful to ask a job applicant whether they plan to opt out of pension auto-enrolment, or to 
suggest that their success could depend on whether they opt out.  
 
 

Discrimination 
It is unlawful to discriminate against an individual on the grounds of sex/gender, race, marital or civil 
partnership status, disability, age, gender re-assignment, pregnancy/maternity, religion or belief and 
sexual orientation. Asking questions or making assumptions based on one or more of these 
protected characteristics, whether in adverts, application forms, the interview or selection process 
may leave an employer open to a claim of discrimination.  
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